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hen President
Barack Obama
signed the
Matthew Shep-
ard and James
Byrd Jr. Hate
Crimes Preven-

tionAct last October, he said, “After more
than a decade of opposition and delay,
we’ve passed inclusive hate crime legisla-
tion to help protect our citizens from vio-
lence based on what they look like, who
they love, how they pray or who they are.”

He was referring to opposition, primari-
ly from Congressional Republicans during
the Clinton administration and to veto
threats during the Bush years, but argu-
ments over the purpose and usages of hate
crime legislation, as well as what consti-
tutes a hate crime, have raged since the
federal legislation passed 40 years ago.And
legal scholars and human rights groups
continue to discuss whether hate crime
laws are likely to affect freedom of speech.

The Hate Crimes PreventionAct is
named for two men whose names became
synonymous in 1998 with horrific violence
motivated by bias. Byrd, a 49-year-old
black man, was murdered in Jasper, Texas,
by three white men—two with known
white supremacist ties—who stripped and
beat him, chained him by the ankles to
their pickup truck and dragged him nearly
three miles until his right arm and head
were severed. Shepard, a 21-year-old gay
college student from Laramie,Wyo., was
pistol-whipped until his skull was fractured
by two men who tied his battered body to
a fence and left him to die.

The 1969 law permits federal prosecu-
tion of anyone who “willingly injures,
intimidates or interferes with another
person, or attempts to do so, by force
because of the other person’s race, color,
religion or national origin.” The new act
extends federal hate crime protections to
bodily crimes motivated by a victim’s
“actual or perceived” gender, sexual orien-
tation, gender identity or disability, and
adds those categories to the list of crimes
for which acts motivated by bias can be
subject to stiffer sentences.

At least 45 states also have their own
hate crime laws. Jeffrey Meyer, associate

professor of law, notes that whether a
crime will be prosecuted in state or feder-
al court is decided between federal and
local authorities, based on the facts of an
individual case. The new federal law, he
notes, “provides another category of fed-
eral jurisdiction and with it, vastly greater
investigative resources.” It serves as a
backstop to state and local law enforce-
ment by allowing federal authorities to
assist in investigations and prosecutions
of bias-motivated crimes if deemed neces-
sary to achieve an effective, just result.

Some who oppose hate crime laws con-
tend that existing criminal statutes are suf-
ficient to bring violent perpetrators to jus-
tice. They point to the fact that, at the
time of the Byrd and Shepard murders,
neitherTexas norWyoming had hate crime
legislation; still, two of Byrd’s killers were
sentenced to death and one to life in prison
while Shepard’s killers were sentenced each
to two consecutive life terms without pos-
sibility of parole.

Meyer notes that violent bias crimes
against people usually involve conduct cov-
ered by general criminal prohibitions, but
adds, “The law also has symbolic value;
what a society classifies as a crime helps
define acceptable versus criminal conduct.”

Amore contentious issue in the debate
over hate crime legislation is what Jennifer
Brown, professor of law, calls “the friction
between protection from hate speech and
FirstAmendment considerations.”While
some with conservative political views fear
the law could have “a chilling effect” on
strong speech delivered in a religious con-
text, for example, others worry about how
the law’s potential for “perverse applica-
tions to the detriment of the groups they
are most meant to protect,” says Martin
Margulies, professor emeritus. He has
given several talks on the difference
between hate crimes (hate-motivated
assault on another human being) versus
hate speech, a verbal attack on another

based on race, gender, religion or sexual
orientation that is protected under the
FirstAmendment.

A sweeping ruling addressing First
Amendment issues came in 1993 in Wis-
consin v. Mitchell. Aunanimous Supreme
Court found hate crime laws constitu-
tional as long as a state is mandating
enhanced punishment for crimes involv-
ing unprotected conduct—conduct con-
taining no speech element.

“No one can be punished for hate
‘speech’ unless the speech falls within a
speech exception,” Margulies notes.
“Speech exceptions use the mechanisms of
language but are deemed to advance no
worthwhile FirstAmendment purpose—
they contribute marginally or not at all to
the exchange of ideas and information.”

Examples of “speech exceptions”
include threats in language so intimidating
or coercive as to have the effect of point-
ing a gun at someone; “fighting words”
(aimed at a particular listener, with the
provocative impact of a shove or punch);
or, as Margulies notes, “incitement to
imminent lawless activity in circumstances
that raise a clear and present danger that
the activity actually will occur.When such
actions are motivated by racial, sexual, reli-
gious or other bias, they can be treated as
hate crimes, the same as beating up a per-
son or vandalizing their property,” he says.

At the recentWhite House signing cer-
emony,Attorney General Eric Holder reit-
erated that any federal hate crime law
would be used only to prosecute violent
acts such as the Byrd and Shepard murders,
not to prosecute speech based on contro-
versial racial or religious beliefs.

“With this act, the government is say-
ing that certain kinds of conduct are now
a federal crime when they weren’t before,”
says Meyer. He adds, “We as a society
have an interest in punishing actions that
weaken communities by instilling fear in
vulnerable groups.”
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“What a society classifies as a crime helps
define acceptable versus criminal conduct.”—Jeffrey Meyer, associate professor of law


